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representation complaint -- Opportunity for democratic participation of members required.

In August, 1993, University of Alberta employeesworking in the Provincial Laboratory were
transferred to the University of Alberta Hospitals ("UAH"). On accepting employment with UAH,
the transferred empl oyees became members of the Health Sciences Association of Alberta
("HSAA"). By way of aLetter of Understanding entered at that time, it was agreed that the seniority
of the transferred employees would be recognized by the parties.

In later collective bargaining, HSAA and the Alberta Hospital Association ("AHA") entered into a
Memorandum of Agreement which revised the method for calculating seniority. Seniority would
thereafter be calculated on the basis of hours worked, rather than date of employment. Previous
seniority would be converted from years into hours. The memorandum was ratified by membership
in April, 1994.

Initially, transferred employees were credited with 7 3/4 hours per day for seniority calculation
purposes. In fact, they had worked 7 hours per day. By agreement with HSAA, UAH recal culated
transferred employees seniority based on 7 hours per day, reducing their seniority by about 200
hours per year. The transferred employees filed an application for an order directing HSAA to cease
and desist the breach of its duty of fair representation, and for an order restoring seniority.

HSAA argued that the duty of fair representation did not extend to collective bargaining. It
categorized its discussions with UAH, regarding the seniority of the transferred employees, as
bargaining and not subject to s. 151(1). The Board agreed the duty of fair representation did not
apply to collective bargaining, but disagreed that the discussions with UAH constituted collective
bargaining under s. 1(a).

The Board found that HSAA failed in its duty of fair representation. It held that collective
bargaining must be viewed narrowly when used as a shield to protect against a duty of fair
representation complaint. The opportunity for democratic participation by affected members,
requisite in collective bargaining, was not provided by HSAA. Discussions were not entered into on
behalf of the collective membership, and were prejudicial to the interests of the transferred
employees. Aswell, at the time of discussions, the collective agreement had been concluded and
was in effect.

The Board concluded that the Letter of Understanding entered at the time of transfer provided for a
"seamless transfer of seniority rights,” unaffected by the later collective agreement. While it did not
find malfeasance on behalf of HSAA, the Board directed that HSAA immediately cease and desist
the breach of its duty of fair representation. It further directed HSAA and UAH to restore full
seniority to the transferred employees.
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REASONS FOR DECISION

1 Mark L. Asbell, Vice-Chair: This application involves aduty of fair representation complaint
brought by 44 employees of the University of Alberta Hospitals (the "UAH") against the Health
Sciences Association of Alberta ("HSAA"). The 44 employees (the "Complainants') were all
former employees of the University of Alberta ("U of A") employed at the Provincial Laboratory of
Public Health for Northern Alberta ("Provincial Laboratory").

l. Background

2 The Complainants and HSAA entered an Agreed Statement of Facts and the Board Officers
Report by consent. The facts are undisputed and disclose the following.

3 OnAugust 1, 1993 the U of A transferred the operation of the Provincia Laboratory to the
UAH. The U of A Board, UAH, Non-Academic Staff Association ("NASA," the union representing
the Complainants at the time) and HSAA entered into a Letter of Understanding addressing each
parties obligations with respect to the employees involved.

4  The parties agreed that employees employed with the Provincia Laboratory who accepted
employment with the new employer would have their seniority recognized by HSAA. The parties
agreed that seniority would be calculated in accordance with the collective agreement then in force
between NASA and the University of Alberta.

5 The Letter of Understanding, dated July 2, 1993, reads in part:

5. Except as amended by this Letter of Understanding, employees of the U. of
A. currently employed with the Provincial Laboratory who decide to
accept employment with the U.A.H. effective August 1, 1993, shall be
covered by the current H.S.A.A. Collective Agreement.

6. Employees currently employed with the Provincial Laboratory who decide
to accept employment with the U.A.H. will have their seniority with the U.
of A. recognized by the H.S.A.A.

7. Employees of the U. of A. currently working in the Provincia Laboratory
and who accept an offer of employment with the U.A.H. effective August
1, 1993, shall be subject to the following terms and conditions of
employment, in some cases modifying those terms and conditions
specified in the H.S.A.A. Collective Agreement:

- notwithstanding the terms of the H.S.A.A. Collective Agreement, there
shall be no requirement to serve afurther probationary period or trial
period;
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- seniority as specified under the terms of the collective agreement between
NASA and the U. of A. will be recognized;

6 Seniority and servicein the NASA and U of A collective agreement reads:

1.27
Seniority means length of service in the bargaining unit.

1.28 Service means cumulative employment of an employee.

7 Thetransfer became effective August 1, 1993. NASA provided its seniority liststo HSAA the
same day.

8 Around thistime, HSAA was preparing for negotiations as the provincial collective agreement,
to which UAH isaso a party, had expired on March 31, 1993. One of the concerns HSAA heard
from their membership was the method of calculation of seniority for full-time and part-time
employees. Under HSAA's existing agreement, full-time employees accrued seniority based on their
date of employment and part-time employees based on hours they worked.

9 During negotiations, HSAA sent regular updates to the membership, including the transferred
employees from the U of A.

10 At thetime of these negotiations, HSAA was aware that employees transferred from the U of
A working at the Provincial Laboratory had previously worked a 7 hour day as opposed to the 7 3/4
hour day they now worked and always worked by the UAH employees. HSAA first became aware
of the differential in daily hours at the beginning of discussions involving the transfer of employees
from the U of A to UAH

11  On March 28, 1994 the Alberta Hospital Association ("AHA") and HSAA signed a
memorandum of agreement. HSAA sent aletter to all members affected by provincial negotiations
on March 31, 1994. The letter included a detailed summary of the negotiations, articles agreed to
and instructions about the ratification process. Additionaly, the letter included the following
changes to seniority provisions. Neither the letter nor memorandum of agreement addressed the
differential in daily hours between the UAH employees and those transferred from the U of A.

Article 28: SENIORITY

This article on seniority isone that alot of discussion has taken place over the
past year. Several members felt that the system currently in place with full-time
employees accruing seniority from date of employment and part-time employees
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on paid hours of work was unfair, as full-time employees gained seniority for
leaves of absence, whereas part-timers did not. The Employer's proposal was date
of employment for both full and part-time employees. The proposa agreed upon
isasfollows:

Both full-time and part-time employees will accrue seniority on the basis
of the following hours. The following will take effect on date of
ratification.

(i) regular hours of work;

(i) additional hours of work in accordance with Article 44.03(C)(e);

(iii) actual hours of overtime and call-back;

(iv) vacation with pay;

(v) Named Holidays inclusive of the Floater Holiday;

(vi) Paid Absences, Inclusive of Sick Leave, WCB leave, Short Term
Disahility, Long Term Disability, Educational Leave, Bereavement Leave,
Maternity Leave (valid health-related period of absence due to pregnancy
only), Paternity Leave, Association Business, In-Service Programs, and
Court Appearance.

Note: Prior to date of ratification of this Collective Agreement, the current
method of calculating seniority will apply.

The Employerswill have four months from date of ratification to calculate the
employee's seniority from date of employment for full-time and paid hours of
work for part-time, so that this amount can be included in their seniority bank. If
the employee and Employer cannot reach agreement on the seniority calculation,
then the Association and the Employer will meet to effect a mutually acceptable
resolution. If employee's have gone from full-time to part-time or vice-versa, the
correct calculation will have to be worked out.

12 The memorandum of agreement included L etter of Understanding #2 about Retroactive
Seniority Calculations. It reads:

1.  Theparties agree that retroactive seniority calculations are required to
convert seniority based on the provisions of the former Collective
Agreement to the new seniority provisions described in the new Collective
Agreement (reference Article 28.01) and in effect on the date of
ratification.
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2. Accordingly, the parties agree that, in the case of staff who have
continuously been employed as regular full-time employees, seniority
accrued prior to the date of ratification shall be converted to an hour figure
on the basis of 2,022.75 regular hours per year of continuous employment.
Staff who have continuously been employed as regular part-time
employees shall have seniority accrued, prior to the date of ratification, on
the basis of total paid hours of work. Staff who have had changes between
the regular statuses shall have such changes accounted for in the
calculation of the respective periods.

3. Onand after the date of ratification, it is understood that seniority shall
accrue for both regular full-time and regular part-time employeesin
accordance with the new provisions of Article 28.01.

4.  The parties agree that the Employer shall develop such retroactive
seniority calculations and shall provide such information to all affected
staff, as soon as administratively feasible but no later than three (3) months
after the date of ratification. All affected staff shall have one (1) month
from the date such retroactive seniority calculations are communicated, to
indicate if such respective calculations require further review.

5.  The parties recognize that the onus lies with employees and the Employer
to ensure the accuracy of each employee's respective seniority calculation.
However, the Association may also assist employees with such reviews. If
any objections are not raised within one (1) month from the date they are
initially communicated to the Employer in writing, the Employer's
calculation shall be final and binding.

6. Whereitisnot administratively feasible for the Employer to meet the
requirements of paragraph 4, the Employer and the Association shall effect
amutually acceptable resolution.

13 Theemployees ratified the memorandum of agreement on April 28, 1994. HSAA signed the
collective agreement containing Letter of Understanding #2 on August 23, 1994 and the AHA did
the same on October 11, 1994.

14 Thefirst seniority lists were circulated to the employeesin July, 1994 based on 2022.75 hours
per annum. When several employees at UAH questioned the hours of the transferred employees
from the Provincial Laboratory, Ms. Lynette McAvoy, a Labour Relations Officer for HSAA, met
with Mr. Mark Johnson of UAH to discuss the method of calculation of seniority hours utilized by
UAH inreaching its seniority list. This meeting occurred in mid-October, after the expiry of the
time limit provided for in Letter of Understanding #2. Ms. McAvoy questioned Mr. Johnson asto
whether UAH had taken into account that the transferred employees from the U of A had previously
worked only a 7 hour day as opposed to 7 3/4 hours. Mr. Johnson did not provide an immediate
answer but subsequently informed Ms. McAvoy that UAH based its decision on 2022.75 hours per
annum. The UAH arrived at thisfigure using a7 3/4 hour per day base for all employees, including
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those transferred from the U of A working at the Provincial Laboratory.

15 Inlight of this, HSAA concluded that as the employees transferred from the U of A had
previously worked 7 hour days, their calculations for seniority should be based on this amount. As
such the calculation used for their seniority should be 1827 hours per annum rather than 2022.75
hours per annum.

16  On October 25, 1994 Ms. McAvoy sent aletter to Mr. Johnson confirming their discussions
about the calculations for seniority of those employees transferred from the U of A. This
information was also provided to Ms. Rita Vickers as the local representative for the Provincial
Laboratory employees. Ms. Vickerstold Ms. McAvoy that she was not happy with the decision but
she did not pursueit further with Ms. McAvoy.

17 InJanuary 1995, anew seniority list was posted. Calculations were the same as those on the
earlier list based on 2022.75 hours for all employees including those in the Provincial Laboratory.

18 On March 27, 1995 UAH, after consultation with HSAA, sent letters to the Provincial

L aboratory employees changing the seniority and indicating their seniority would be based on 1827
hours per annum. This had the effect of reducing the number of hours of seniority credited to the
various Complainants.

19 The Complainants contacted HSAA and requested that HSAA arrange with UAH to restore
full seniority entitlement provided for under the collective agreement. HSAA refused to do so.

20 The Complainants now seek a cease and desist order as well as an order that HSAA and Ms.
McAvoy take all necessary steps to reinstate their lost seniority and do whatever else is necessary to
make them whole.

. Section 151

21 Unionsowe aduty of fair representation to their members pursuant to section 151(1) of the
Code. This section reads:

151(1) No trade union or person acting on behalf of atrade union shall deny an
employee or former employee who is or was in the bargaining unit the right to be
fairly represented by the trade union with respect to his rights under the
collective agreement.

[Il. Positions

22 HSAA statesit was faced with a situation where 53 former employees of the Provincial
Laboratory joined 187 other employees already with UAH. Given that the two groups calcul ated
seniority differently, HSAA took the position that the fairest way to proceed was to base seniority
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on hours worked per annum. Therefore, the former employees of the Provincial Laboratory had
their seniority based on 1827 hours per annum, while other employees had their seniority based on
2022.75 hours per annum. HSAA considered itself caught between arock and a hard place.

23 Inachieving thisend, HSAA considered the discussion about seniority in Letter of
Understanding #2 attached to the collective agreement to be ambiguous in relation to the transferred
employees from the U of A. Specifically, HSAA considered the reference to "continuous
employment” in paragraph 2 of Letter of Understanding #2 to be unclear. It reads in part:

... inthe case of staff who have continuously been employed as regular full-time
employees, seniority accrued prior to the date of ratification shall be converted to
an hour figure on the basis of 2,022.75 regular hours per year of continuous
employment.

24 Continuous employment in HSAA's opinion only applied to employees continuously
employed by UAH and did not address the transferred employees' service before the transfer. As
such, HSAA considered it well within its right to negotiate a clarification in regards to the
transferred employees. The Complainants allege that HSAA has failed to represent them by asking
or demanding that the UAH do something detrimental to these employees which is contrary to the
collective agreement and contrary to the earlier July 2, 1993 merger/seniority letter of
understanding. Seniority in Letter of Understanding #2 was based on 2022.75 hours per annum.
There was an element of rough justice in this number as the collective agreement does not specify a
7 3/4 hour day which was used as the base number for the 2022.75 hours per annum. Rather the
figure was arrived at through an assumption based on all paid hours including hours worked,
holidays, overtime and call backs. While thisis calculable for the UAH employees, the former U of
A Provincial Laboratory employees were not paid a differential for shift work nor daily overtime,
despite regularly working 30 minutesto 1 hour a day over and above their regular 7 hour shifts.
Thus, they claim, a calculation based on actual hours worked is unfair.

25 The Complainants take the further position that L etter of Understanding #2 attached to the
collective agreement was meant to ensure a"seamless transfer" and that " continuous employment”
clearly included service and employment while in the employ of the U of A.

IV. TheDuty

26  Both the Complainants and HSAA know the union was in adifficult position. The
Complainants readily acknowledge the rationale behind HSAA actions. Notwithstanding this, the
Complainants state HSAA till owes them a duty of fair representation. They clam HSAA's
decision adversely affected them and they were not given an opportunity to address their concerns.
It was an administrative decision without any consultation, general meeting or vote.

27 TheBoard'srolein duty of fair representation complaintsis not to substitute its decision for
that of the union. The Board's Information Bulletin #18 describes the content of the duty of fair
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representation as follows:

[1l.  THE CONTENT OF THE DUTY

The duty of fair representation involves rights and obligations for both the trade
union and the employee. The Supreme Court of Canada has set out the principal
features of the duty in five points.

* The exclusive power conferred on a union to act as spokesperson for the
employees in abargaining unit entails a corresponding obligation on the
union to fairly represent al employees comprised in the unit.

* When ... the right to take a grievance to arbitration is reserved to the union,
the employee does not have an absolute right to arbitration and the union
enjoys considerable discretion.

* This discretion must be exercised in good faith, objectively and honestly,
after athorough study of the grievance and the case, taking into account
the significance of the grievance and of its consequences for the employee
on the one hand and for the union on the other.

* The union's decision must not be arbitrary, capricious, discriminatory or
wrongful.

* The representation by the union must be fair, genuine and not merely
apparent, undertaken with integrity and competence, without serious or
major negligence, and without hostility towards the employee.

See: Canadian Merchant Service Guild v. Gagnon (1984) 84 CLLC 14,043
(SC.C).

V. DFR Does Not Extend to Collective Bargaining

28 Unlike some other jurisdictionsin Canada, a unions' duty of fair representation to its members
in Alberta arises only with respect to employee rights contained in the collective agreement. No
such duty exists for matters arising from or out of collective bargaining.

29 The Complainants argue this matter arises out of the collective agreement. They suggest the
Canada Labour Relations Board specifically addressed this matter asit relates to seniority in Brian
J. O'Connor v. Canadian Air Line Pilots Association et. al, (1991) 85 di 78, Board File: 745-3506,
Decision no. 871 (H.R. Jamieson, Vice-Chairman). The Canada Board held that the method of
determining seniority which influences rights flowing from a collective agreement is a subject that
comes within the scope of the duty of fair representation complaint if the process is contained in the
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union's constitution, by-laws or other internal process. At pages 82 and 83, the Board stated:

... seniority is afundamental and often critical consideration for many substantial
rights flowing from collective agreements, i.e., promotions, transfers and,
probably more important, lay-offs. According to CALPA's own description of the
merger policy, which we reproduced earlier in these reasons, any integrated
seniority list is put to the employer for inclusion in the collective agreement. The
acceptance of these lists by the employer isnormally only a matter of form and
they become an integral part of the collective agreement. The seniority of the
pilots for the purposes of the administration of the collective agreement is
thereafter considered according to the position on the seniority list.

With respect, it isdifficult for us to see how the method of determining the
seniority position on the list can be separated from the seniority rightsincluded in
the collective agreement. Notwithstanding that the merger policy is part of the
union's constitution, it seemsto us that it would naturally follow that the rules to
determine seniority cannot be, in themselves, discriminatory nor can the rules be
applied in amanner that is arbitrary, discriminatory or in bad faith. All of this
surely falls squarely within the duty of fair representation as contemplated by
section 37 of the Code. To rule otherwise would be to provide an escape hatch
for trade unions to avoid their responsibilities under the Code. ...

30 HSAA did not argue that the method of determining the seniority position on the list can be
separated from the seniority rights included in the collective agreement. There can be little dispute
that seniority and its computation are rights that fall under the collective agreement. Here, however,
the method of determining the seniority position appears to have changed as aresult of discussions
between the bargaining agent and the employer. The issue becomes whether thisis collective
bargaining and, if so, whether the union still owes aduty of fair representation to its members for
matters arising out of the discussions.

31 The Complainants acknowledge that in Albertathe duty of fair representation does not extend
to collective bargaining. Thisis confirmed in Gallagher and Lougheed v. Hotel Employees Local 47
et al, [1992] AltaL.R.B.R. 460; reversed in part [1993] Alta.L.R.B.R. 287 (Q.B.); Board upheld on
review [1994] AltaL.R.B.R. 333 (C.A.). At pages 480 and 481 of the original decision, the Board
stated:

... We do not accept counsel's argument that s. 151 of the Code includes

collective bargaining.

The Code imposes a duty on the Union regarding an employee's rights "under the
collective agreement". It does not extend that duty to collective bargaining (see
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Gendron v. Supply & Services Union, 90 CLLC 14,020 (S.C.C.) and Information
Bulletin #18). The Alberta Legislature, in our view, specifically excluded
collective bargaining from the duty of fair representation in 1981. The Labour
Relations Amendment Act, S.A. 1981 c. 69 amended s. 138(i) of the Labour
Relations Act by striking out the words "in matters arising from collective
bargaining or from bargaining”. The Legislature inserted the words "with respect
to his' before the words "rights under the collective agreement. Thisresulted in
the statutory duty which remains unchanged since then and existsin s. 151 of the
Code.

Bargaining involves the union as a separate party, not merely as an agent of an
employee. The union is often faced with difficult choices between the best
interests of the majority of members and those of afew. The Union had to
bargain collectively to get this as aunion camp at all. Had they not done so, no
Union members may have worked on the project. The results of bargaining,
while advantageous overall, may impact detrimentally on some employees, asit
did here. This effect alone does not give the Board the power to review the
Union's collective bargaining actions. For these reasons, we find that collective
bargaining is not the subject of a duty of fair representation complaint and we
dismissthis part of the complaints.

32 The Complainants contend this application is not restricted by the principle outlined in
Lougheed and Gallagher asthisis not a matter involving collective bargaining. They note HSAA
and UAH based their original calculations for seniority purposes in the collective agreement at
2022.75 hours per annum. This figure was included in the memorandum of agreement and ratified
by the membership. Following these collective negotiations, and pursuant to the terms of the
collective agreement, UAH completed its seniority list and compiled the employees placing on that
list.

33 The Complainants argue what happened next cannot amount to "collective bargaining.” By
confirming letter dated October 25, 1994, amost six months after the ratification of the
memorandum of agreement and outside the term set for any amendment to the seniority list, Lynette
McAvoy of HSAA raised concerns with Mark Johnson of UAH about the seniority list. Only then
did HSAA request that UAH re-calculate the seniority list basing the Complainants' past service on
1827 hours per year rather than the 2022.75 required in the letter of understanding. UAH did not
immediately comply, instead posting an updated seniority list in January 1995 continuing to base
seniority on 2022.75 hours per annum for all employees including those transferred from the U of
A. Only after further consultation with HSAA did UAH send out arevised seniority list on March
27, 1995 based on 1827 per annum for the former employees of the U of A.

V1. What is"Collective Bargaining?'
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34 What is"collective bargaining" and why is a union protected against duty of fair
representation allegations arising out of collective bargaining?

35 Both "collective bargaining” and "collective agreement” are defined in section 1 of the Code.
The sections reads:

1. In this Act

(@ "bargain collectively" or "collective bargaining” means to negotiate
or negotiation with aview to the conclusion of a collective
agreement or the revision or renewal of a collective agreement; ...

(f)  "collective agreement” means an agreement in writing between an
employer or an employers' organization and a bargaining agent
containing terms or conditions of employment, and may include 1 or
more documents containing 1 or more agreements;

36 From these definitions, we conclude that in its broadest sense collective bargaining means

* negotiations

* between an employer (or employers organization) and a bargaining agent

* with aview to the conclusion, revision or renewal of an agreement in
writing

* containing terms or conditions of employment.

37 Therationae for the Code's protection of aunion against aduty of fair representation
complaint while bargaining is that a union, when bargaining, is acting on behalf of a collective
identity. A union represents alarge number of interests and concerns, many of which conflict even
in the best of times.

38 Further, our Code is based on the rights and opportunities of individuals to express their views
through a democratic vote. The democratic ideals expressed in the legidlation alow individuals to
vote on matters of interest to them, thereby (by intent at the very least) enabling them to voice their
approval or disagreement with the issue at hand. The opportunity to vote, asin any democratic
entity, enables an individual to have a say to give voice to their concerns. In any democratic
process, when put to a vote, one side wins and others lose. But at least avoter hastheright to
express their point of view. A person who votes but whose side or issue fails at |east had the
opportunity to sway others and express their interest.

39 Inthe collective bargaining schematic utilized by HSAA and most other unions, such
opportunity for its members to express their choice is made available through the negotiation and
ratification process. Article V11, of HSAA's Objects and Bylaws sets out its negotiation and
ratification procedure. This Article reads:
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Section 1 Labour Relations Conference

The Labour Relations Committee shall hold each fiscal year a Labour Relations
Conference. All members of the Association shall be permitted to attend this
conference; however, the Labour Relations Committee shall endeavour to ensure
representation from each bargaining unit represented by the Association. ... The
number of representatives from each local unit shall be designated by the
Committee for each annual conference. Conference may be held on aregional
basisif deemed desirable by the Committee. The labour relations conference
shall deal with all matters relating to labour relations including, but not limited
to, proposals from collective bargaining. All members of the Association in good
standing and present at a labour relations conference shall be allowed to vote on
any matter before the conference and a majority vote shall decide.

Section 2 Ratification

The Executive Council of the Association may administer the affairs of the
Association in al things and make or cause to be made for the Association, in its
name, any kind of contract which the Association may lawfully enter into and,
save as hereinafter, provided, generally, may exercise all such other powers and
al such other acts and things as the Association is by constitution or otherwise
authorized to exercise. The Executive Council shall refer the memorandum of
agreement to the membership for ratification or rejection and no Collective
Agreement shall be binding upon members of the Association until ratified by a
magjority vote of the members affected by the Collective Agreement either at a
duly called meeting of the Association or by secret mail-in ballot or under vote
conducted by the Labour Relations Board or Public Service Employees Relations
Board of the Province of Alberta or other such recognized authority.

40 Itisclear from areview of HSAA's Objects and Bylaws that collective bargaining, from the
Union's own perspective, entails not only negotiation with aview to the conclusion, revision or
renewal of an agreement in writing containing terms or conditions of employment, but also that any
memorandum of agreement reached be first vetted by the Labour Relations Conference and then
ratified by the membership. The process provides an opportunity for membersto provide input and
have discourse on topics or issues of concern. Itsafair and equitable opportunity open to all

affected members.

41 Itisthisprocess which is protected against duty of fair representation complaints. Thisis not

the process which

is before us now, however.
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42 Inthe situation before us, the collective agreement including the seniority calculations had
already been negotiated, vetted, approved and ratified. AlImost one year after reaching agreement on
the collective agreement, Ms. McAvoy, on behalf of HSAA convinced UAH to amend its seniority
list to comply with HSAA's new calculations.

43  Although the discussions between Ms. McAvoy and Mr. Johnson could be seen to fall within
the general definition of "collective bargaining” as outlined above as they were negotiations,
between UAH and HSAA with aview to the revision of an agreement in writing containing terms or
conditions of employment, we are of the opinion that collective bargaining, when used as a shield to
protect against a duty of fair representation complaint, must be viewed narrowly as opposed to
broadly. To view collective bargaining in its broadest context could cover virtually all discussions
involving changes or potential changes to a collective agreement, letter of understanding or side
deals of any description between a union, its members and the employer. Thisis surely not what
was intended by the Legidators. Likewise, the form of discussions engaged in by Ms. McAvoy and
Mr. Johnson cannot be the form of collective bargaining the Legislators intended to protect a union
from with respect to a union's duty of fair representation.

44  When examining "collective bargaining” for these purposes, at the very least collective
bargaining must be interpreted to include that the bargaining agent is acting on behalf of its
collective membersin afair and equitable manner. The union cannot act in an exclusionary,
arbitrary or discriminatory manner towards a minority of its members. The union must alow or give
these members the opportunity to express their wishes. To do otherwise is not equitable nor can the
union be said to be acting on behalf of its collective membership.

45 Thiswas not collective bargaining within the context meant to be protected against duty of
fair representation complaints. There was no possibility for employee input. There was no
democratic opportunity for members to express their wishes. We are satisfied that this was not
"collective bargaining” in the context protected in the Code.

VII. Duty Owed Even "When Between A Rock and A Hard Place”

46 InDonnaBurtonv. HSAA, [1995] Alta L.R.B.R. 310, the Board examined the fairness of the
union's actions. In Donna Burton, the Board heard that historically HSAA had reinstated seniority
for former members moving back into the bargaining unit. However, as aresult of cutbacksin the
health industry, more and more former members were moving back into the unit from management
positions. To address this problem, HSAA developed a new policy whereby it would no longer
reinstate seniority. This policy, however, came into effect too late as far as the complainant in that
case was concerned as the union refused to make the policy retroactive. In dismissing the duty of
fair representation complaint the Board stated at page 315:

HSAA, in this case, had an unwritten exception to the seniority clausein its
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collective agreement since 1972. Whenever an employee asked for their seniority
to be reinstated, HSAA complied. HSAA applied this interpretation consistently
and unfailingly. The AGM confirmed the policy in May, 1992.

With more and more requests for reinstatement because of reduced funding and
hospital downsizing, the Executive Council of HSAA rescinded this policy in
September 1993 after the reinstatement of Bertha Sinclair's seniority. HSAA
reacted to a perceived difficulty and remedied the problem for othersin like
situations. Unfortunately for Ms. Burton, while she may have been the catalyst
for the change, HSAA did not implement the change until after the policy had
affected her in a negative fashion. In HSAA's view, it could not make the
decision retroactive as this would be unfair to those members who had relied on
its prior practice. The Union was between arock and a hard place, and therefore
unable to satisfy all concerned.

Having regard to all the facts outlined above, we find no violation of the duty of
fair representation. HSAA's decision was not influenced by personal hostility,
revenge or dishonesty. The Union considered legitimate interests of al its
members, including Donna Burton. It sought and obtained legal advice and
opinions. The former policy, although subsequently changed, had to be
respected. The legal opinions stated that because the Union had relied on itsown
long standing policy and past practice, any grievance would prove unsuccessful
despite the wording of the collective agreement. We find no arbitrariness or bad
faith in HSAA's decision not to take this matter to a grievance or to make the
change in practice retroactive.

47  In DonnaBurton, the Board found no violation of the union's duty of fair representation even
though HSAA was "between arock and a hard place." Donna Burton, however, isthe flip side of
what is before the Board here. In that case, HSAA realized it had conflicting interests and embarked
upon a mechanism of addressing the problem. It consulted its membership, then implemented the
solution but " (did) not make the decision retroactive as this would be unfair to those members who
had relied onits prior practice." HSAA's decision in Donna Burton did not impose the wishes of the
majority upon the minority. The decision did not trample rights nor unfairly affect others.

48  In the case before us now, however, HSAA failed to consult with its membership; failed to
investigate how their decision would affect others; failed to consider other options; failed to
disclose its actions to those affected; failed to consider all relevant matters or even investigate into
other relevant matters; took one side's opinion over another while being in possession of superficial
facts and without concern for the other side's interests; failed to perform a thorough investigation of
all the facts, and imposed its decision retroactively. It failed to apply the collective agreement,
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negotiated and ratified by all employees, to all employees.

49 Despite the fact HSAA knew before the transfer of these employeesto UAH that they worked
different hours from those employed at UAH, it chose not to address the issue during negotiations
for the collective agreement. Rather, it waited until after the memorandum of agreement had been
negotiated, ratified, signed and the deadline passed for changes before it acted upon the differential.
If, in fact, HSAA did not view the transfer asincluding a"seamless transfer” of seniority rights, it
should have dealt with the issue during negotiations for the collective agreement. The fact they
chose not to negotiate a differential during collective bargaining indicates HSAA either considered
the seniority to be seamless or it simply missed the issue entirely and attempted to rectify it after the
fact.

50 Either way, the manner in which the Union demanded and received a change to the
Complainants seniority status is the epitome of arbitrariness. Having said this, however, we have no
doubt HSAA did not intend to cause any impropriety or wrongdoing. As everyone acknowledged,
HSAA truly was between "arock and a hard place.”" Seniority issues pitting one group of members
against another are very often "no winners' for unions. No matter what they do or how they handle
the situation, one group of memberswill always feel aggrieved by the union's actions and decisions.
In light of thisand HSAA's lack of intent to cause harm, we find no evidence of bad faith or
malfeasance. This, however, does not negate HSAA's obligations or duty.

51 Insituationsinvolving amerger of one group of employees into another, (more frequently
seen in successorship situations), unions must proceed with great caution to ensure they do not
unwittingly, inadvertently or otherwise take one group's position over another's without due and fair
consideration. This situation is rife for abuse, especially when emotions are running high because of
real or perceived threats to employees positions. In such situations unions must make themselves
aware of minority interests and provide fair and reasonable opportunity for all concerned. For all
these reasons, we find HSAA has violated its duty of fair representation. With respect to the
complaint against Ms. Lynette McAvoy, we are satisfied she was performing her duties under the
supervision and complete control of HSAA. Her actions must be viewed as those of an employee of
HSAA operating with its full consent and authority. We are not prepared to find any violation of the
Code by her.

VIIl. Remedies

52 Asthese complaints were originally filed on June 16, 1995, we recognize much may have
changed at the work site and, therefore, we may not be aware of all the pertinent information
necessary to adequately address this matter. Notwithstanding this, however, and especially because
all parties acknowledge that HSAA isfacing competing interests and may be unable to properly
address this matter without the Board's input, we order the following:

* HSAA shall immediately cease and desist from breaching the
complainants right to be fairly represented by the HSAA,;
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* HSAA and the UAH shall take all steps necessary to restore the
Complainants full seniority entitlement pursuant to the letter of
understanding of July 2, 1993 and the collective agreement as ratified.

53 Wereservejurisdiction with respect to any and all other damages which may have arisen with
respect to these Complainants as aresult of HSAA's failure to properly represent its members.
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